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Reference: [2024/CLD/91139/W
Applicant: - J Carter
Location: - Land at Meltham Road, Honley, Holmfirth, HD9 6HL.

Proposal: - Certificate of lawfulness for existing use comprising builder's
yard and workshop for the preparation and storage of building
materials and mechanic's workshop for the repair and servicing
of cars, plant and machinery.

Site Description: -

The application relates to a site located on the North side of Meltham Road.
The site is currently accessed via two entrances off Meltham Road with a
further entrance located at the North-East corner of the site off Chandler Lane.
The immediate surroundings of the site are agriculture in character with some
residential.

The north boundary is made up of shrubs, hedging and trees separating the
applicant site from the adjacent amenity space of residential property to the
north The west boundary separates open fields by a drystone wall circa 1.5m
high topped with sloping tops. The south boundary is partly bound by a low-
lying drystone wall which extends from the South-West corner of the site
spans a few metres intact and spans the rest of this boundary mostly
dismantled and overgrown with vegetation. The east boundary separates
Chandler Lane by a post and rail timber fence. Chandler Land is unadopted
but carries a bridlepath recorded on the definitive map as a public right of way.

Historical imagery suggests there have been two long established buildings
on the site for a few years; one centrally placed comprising a single storey
timber built structure with a shallow dual pitched roof and a second single
storey brick built building with a dual pitch and mono pitch roof. However the
number of structures present on the site has incrementally increased between
2012 and 2021 with further containers/van bodies sited predominately within
the western areas of the site. The site is currently occupied with a number of
shipping containers as well as storage sheds, various building materials, the
main being stone bricks and various miscellaneous items/materials.

Application Proposal: -



The application is for a certificate of lawfulness for the existing use of the land
for the purpose’s comprising builder's yard and workshop for the preparation
and storage of building materials and mechanic's workshop for the repair and
servicing of cars, plant and machinery. The onus is on the applicant to provide
evidence which states why the existing use is lawful. In this case, the
applicant has stated on the application form that the existing use has been
continuously occurring for over 10 years (since 23 April 2014).

Relevant Planning history: -

- 2023/CLD/93074/W: Certificate of lawfulness for existing use
comprising builder's yard and workshop for the preparation and storage
of building materials; and mechanic's workshop for the repair and
servicing of cars, plant and machinery. (WITHDRAWN)

- 74/60/00245/00: Outline planning application for detached dwelling to
use in conjunction with builders yard, at Meltham Road, Honley.
(Refused 11/06/1974)

The site was subject to 4 previous planning enforcement investigations: -

COMP/96/0033 — Untidy land — Closed - no further action.

COMP/13/0111 — Alleged unauthorised material change of use to builders
yard — Closed - no evidence of breach

COMP/19/0271 — Alleged unauthorised deposit of waste — Closed - Notice
complied with

COMP/22/0427 — Unauthorised activity - live
Served Notices:

Town and Country Planning Act Section 171C - PCN/96/47 — Untidy land — 4
Mar 1996

Town and Country Planning Act Section 171C - PCN/2023/19 — Alleged
unauthorised change of use to stone processing — 23 Mar 2023

Town and Country Planning Act Section 215 Notice — PML073 — Untidy land —
9 Oct 2019 - Notice complied with
Consultations: -

This is an application for a Lawful Development Certificate and for this reason,
no consultations are necessary.

Legislation: -



Section 191(1) (a) of the Town and Country Planning Act 1990 [“the Act”]
permits any person who wishes to ascertain whether any operations or
proposed use of buildings or other land would be lawful to make an
application to the Local Planning Authority.

Section 191(2) of the Act provides that uses are lawful if:

a) No enforcement action may then be taken in respect of them (whether
because they did not involve development or require planning permission or
because the time for taking enforcement action has expired or for any other
reason);

b) They did not constitute the contravention of any of the requirements of any
enforcement notice then in force.

For the purposes of the Act a use is lawful at any time if no enforcement
action may then be taken against the use, and the use does not contravene
the requirements of any enforcement notice then in force. Section 191(2) (b)
states that the inability to take enforcement action may come about because
the use did not involve development, or because it did not require planning
permission, or because the time for taking enforcement action has expired or
for any other reason.

Section 191(4) provides that:-

“(4) If, on an application under this section, the local planning authority are
provided with information satisfying them of the lawfulness at the time of the
application of the use, operations or other matter described in the application,
or that description as modified by the local planning authority or a description
substituted by them, they shall issue a certificate to that effect; and in any
other case they shall refuse the application.”

Material Change of Use:

Section 55 (1) of the Act provides a definition of development for the purpose
of planning control and states: -

“Subject to the following provisions of this section, in this Act except where the
context otherwise requires, “development” means the carrying out of building,
engineering, mining or other operations in, on, over or under land, or the
making of a material change in use of any buildings or other land.”

Section 57 of the Act provides that planning permission is required for
development subject to a number of exemptions

Section 171A of the Act states: -

“(1) For the purposes of this Act—
(a) carrying out development without the required planning permission; or



(b) failing to comply with any condition or limitation subject to which planning
permission has been granted,

constitutes a breach of planning control.

(2) For the purposes of this Act—

[(za) the issue of an enforcement warning notice in relation to land in England
under section 172ZA;]

(a) the issue of an enforcement notice (defined in section 172);

[(aa) the issue of an enforcement warning notice [in relation to land in Wales
under section 173ZA];] or]

(b) the service of a breach of condition notice (defined in section 187A),
constitutes taking enforcement action.”

Section 171B of the Act states:-

“(1) Where there has been a breach of planning control consisting in the
carrying out without planning permission of building, engineering, mining or
other operations in, on, over or under land, no enforcement action may be
taken after the end of the period of four years beginning with the date on
which the operations were substantially completed.

[(a) in the case of a breach of planning control in England, ten years
beginning with the date on which the operations were substantially completed,

“(3) In the case of any other breach of planning control, no enforcement action
may be taken after the end of the period of ten years beginning with the date
of the breach.”

The Relevant Test: -

The burden of proof lies firmly with the Applicant and the relevant test for
whether the operations can be deemed lawful is the “balance of probability”.
The Applicant’s evidence does not need to be corroborated by “independent”
evidence. If the Local Planning Authority has no evidence of their own, or from
others, to contradict or otherwise make the Applicant’s version of events less
than probable, there is no good reason to refuse the Application, provided the
Applicant’s evidence alone is sufficiently precise and unambiguous to justify
the grant of a certificate on the balance of probability.’

Limitations: -

A LDC must contain precise details of what use, or operations are found to be
lawful, why and when. These details will not be legally equivalent to a

' National Planning Policy Guidance (Lawful development certificates) paragraph 006



planning condition or limitation. They will be a point of reference specifying
what was lawful at a particular date, against which any subsequent change
may be assessed. If the use subsequently intensifies or changes in some way
to the point where a “material” change of use takes place, a Local Planning
Authority may then consider further development has taken place.

Evidence Submitted in Support of the Application: -

In support of the application the applicant has provided the following
documents: -

- Covering Letter from Townsend Planning Consultants (Ref: MJT/0224)
received 23 April 2024.

- Site Location Plan (Ref: 2731/005 a) received on 23 April 2024

- Mr PD Statutory Declaration 1 received on 23 April 2024 [“SD1”]

- Mr NA Statutory Declaration 2 received on 23 April 2024 [“SD2”]

- Mr JM Statutory Declaration 3 received on 23 April 2024 [*SD3”]

- Mr CB Statutory Declaration 4 received on 23 April 2024 [“SD4”]

- Mr JC Statutory Declaration 5 received on 23 April 2024 [“SD5”]

- Mr SD Statutory Declaration 6 received on 23 April 2024 [“SD6”]
- Mr KS Statutory Declaration 7 received on 23 September 2024 [“SD7”]

Representations: -
This application was advertised by a site notice on 11 June 2024, within the
vicinity.
The end date for representations was 02 July 2024.
Holme Valley Parish Council — no comments.
Evidence Obtained from Council Records and Other Sources: -
e Aerial photos of the Council’s area commissioned by the Council can
be used to provide an indication of use of the site on dates in 2000,
2002, 2006, 2009, 2012, 2018 and 2021.
e (Google street and aerial view.
e Site visits and notes from previous enforcement cases/planning
applications at the site, held on Council records.
Applicant’s case: -
The applicant is of the opinion that the use of the land for the purposes of

builder's yard and workshop for the preparation and storage of building
materials and mechanic's workshop for the repair and servicing of cars, plant



and machinery, has been continuously ongoing in excess of 10 years prior to
the submission of the application, specifically January 2014.

For the provisions of section171B of the Act to operate, a breach in planning
control as defined by section 171A of the Act must have occurred and
thereafter existing for a period of 10 years without the local planning authority
taking enforcement action as defined by section 171A(2) of the Act.

Therefore, in this instance it is necessary for the applicant to show a material
change of use occurred without the benefit of planning permission and that
breach of planning control existed continuously for a period of 10 years or
more.

The applicant has submitted a cover letter and statutory declarations from
seven different people, four of whom have a direct interest in the land and
three individuals who have lived and worked in the area for a number of years
and have some involvement at the site.

In summary of the declarations:

SD1 — It is stated that from 1970 the land (indicated as the area edged red on
the location plan) was used “for car, commercial plant, agriculture and marine
vehicle repairs and workshop for maintenance/repairs and as a builders yard
and workshop for the preparation and storage of building materials and later
for storage and restoration of my vintage vehicle collection.” SD1 further
claims that land edged green (eastern area of the site) was used by a local
builder for “the storage and processing of building materials and preparation
of building materials for the use on their building sites.” Business rates
documents are exhibited describing the land as store from 2010-2023.

SD2 — It is claimed that in passing the site on a frequent basis with occasional
visits since 2014 the activities described in the application have been caried
on.

SD3 - It is claimed an area edged green (eastern area) has been used for
“the storage and processing of building materials and preparation of building
materials in conjunction with the construction business.” It is also claimed the
other activities described in the application have been observed since 2014.

SD4 — An occupier of the site states the land was used for the “buying and
selling of building materials, and storage and the processing of them.” It is
also claimed the other activities described in the application have been
observed since 2014.

SD5 — To their knowledge it is claimed that since 2022 the land edged green
(eastern area) had been used “for the storage and preparation of building
materials” and the rest of the site has been used “as a builders yard and
workshop for the preparation and storage of building materials, together with a
mechanics workshop for the repair and servicing of car, plant and machinery.”



SD6 — It is claimed the area edged green (eastern area) was used for the
“storage and preparation of building materials” and that other areas of the site
were used as a “builders yard and workshop for preparation and storage of
building materials and mechanics workshop for the repair and servicing of
vehicles, plant and machinery” from Jan 2014 to December 2022.

SD7 — A local resident claims to have witnessed the occupiers of the land
edged green have used this land for “the siting a container, a shed and
various machines and building materials from January 2014”. It is also
claimed that from walking past the site on a weekly basis, the western part of
the site has been used “for a builders yard for the preparation and storage of
building materials and for the repair and servicing of vehicles, plant and
machinery including workshops from the end of January 2014”.

For clarity, the statutory declarations exhibit a plan edged green which
outlining an area of land on the eastern side of the site extending from the
east elevation of the centrally placed building approximately 20 metres from
rear north boundary tapering down to approximately 8 metres wide on the
west boundary. The area claimed to have been used on the western area is
exhibited as the red line boundary relating to that side of the site as submitted
with the application.

The applicant also submits a number of aerial photographs 1964, 2014, 2016
& 2018 and a legal note.

Assessment

It is considered that as a first principle, an area of land should be establish as
a means of determining the most appropriate physical area against which to
assess whether a material change of use had occurred. The Court?
established the concept of a “planning unit” where Justice Bridge
suggested.......

"First, that whenever it is possible to recognise a single main purpose of the
occupier’s use of his land to which secondary activities are incidental or
ancillary, the whole unit of occupation should be considered ... But, secondly,
it may equally be apt to consider the entire unit of occupation even though the
occupier carries on a variety of activities and it is not possible to say that one
is incidental or ancillary to another. This is well settled in the case of a
composite use where the component activities fluctuate in their intensity from
time to time but the different activities are not confined within separate and
physically distinct areas of land.

Thirdly, however, it may frequently occur that within a single unit of occupation
two or more physically separate and distinct areas are occupied for
substantially different and unrelated purposes. In such a case each area used
for a different main purpose (together with its incidental and ancillary
activities) ought to be considered as a separate planning unit."

2 Burdle v Secretary of State for the Environment [1972] 3 All E.R. 240, 244




The planning unit: -

An assessment needs to be made regarding the planning unit/units at the site
to determine what material change of use has occurred if any and its extent
within the site and whether these changes were limited to certain part of the
site or as a whole.

In this instance the applicant identified two physically separate areas of land
with an irregular shape covering buildings within the west part of the site
(western land) and a second irregular shape covering the central building and
north east side of the land (eastern area). The information provided within the
statutory declarations are largely unclear in terms of describing the physical
areas where the alleged activities are taking place. However, SD1, SD3, SD5,
SD6 & SD7 identify an area edged green within the submissions to have been
occupied by a building company for the storage and preparation of building
materials in conjunction with the building business. The land edged green is
identified as an area within the north east corner of the site, east of the central
building stretching approximately 45 metres towards the east boundary at a
width of approximately 20 metres tapering to 8 metres where the land is
accessed from Chandler Lane. It is claimed the remaining area within the
eastern land and the whole of the western land is used for the uses as
described in the application.

To assist identifying the land in use, aerial imageries held by the Council and
Google imagery reflect a degree of activity on the site. From this it can be
seen, from the Council’s 2000 and Google Earth image dated 1/1/2003, the
site consisted of buildings on the west boundary of the site and centrally. The
remaining areas of the land appear largely scrub land without evidence of any
substantial degree of activity. From this image it is not possible to identify any
particular area of the land that is in use for the activities described in the
application. The 1964 image submitted by the applicant is largely the same of
the 2000 image indicating that the site has largely remained the same over
many years.

Aerial image held by the Council dated 2002 and 2006 suggest some
changes within the west boundary of the site immediately around the brick
built buildings although nothing to suggest the activities described in the
application are in use.

The Council’s aerial image dated 2009 and Google Earth image dated
30/05/2009 indicate some activity within the western land and some land
disturbance within other areas of the land both inside and outside of the red
line boundaries which may suggest a degree of occupation although only
within the western land and not to the extent indicated on the red line
boundary plan. Google Streetview imagery from 2009 & 2010 supports the
aerial imagery in so far as it can be seen the majority of the site appears
unused and overgrown with some indication of storage of building materials
and small builder plant within some of the western land. While vehicles can



be seen on the western land there is no evidence that these are there for the
purposes of vehicle repair or vintage car collections as claimed within SD1.

An aerial view from 2012 indicates an increased presence/activity although
this is still limited to the western land. Google Streetview imagery indicates
activity to clear land within the western land and a very limited degree of
building materials within the central part of the site outside of the red line
boundary. The Google Streetview image does not provide clear evidence that
the used described in the application are being carried out on the land
although it is clear the site was undergoing some change in appearance.

The 2014 aerial photograph provided by the applicant indicates the western
land appears largely the same area with some visual difference on the north
boundary which appears to have resorted back to scrub on later aerial
imagery. The 2014 image shows some activity within the east land.

Google Earth image dated 5 June 2016 indicates that the eastern land with an
entrance off Chandler Lane has been occupied as indicated with the area
edged green on plans included in SD1, SD3, SD5, SD6 & SD7. The image
indicates the storage of some materials although it is clear this storage did not
extend to the central building or any further west across the largely overgrown
central areas. The applicant aerial image of 2016 further supports this activity
within the eastern land and shown on the land edged green.

Aerial image dated 2018 held by the Council and submitted by the applicant
appears to largely reflect the Google Streetview imagery dated March 2019
whereby the eastern land continues to be used for what appears to be
scaffold poles and the activity in the western land encroaching further east.

Subsequent Google Earth imagery, aerial imagery held by the Council from
2020 indicate a greater intensity of storage uses across the whole land
including land outside the red lines boundaries. It is clear, however that the
eastern land remains physically separated with separate access and limited to
the area edged green on the plan attached to SD1, SD3, SD5, SD6 & SD7.

Eastern Land

Taking into account the above information and evidence submitted within the
statutory declarations and as set out by Burdle it appears beyond doubt that
the land described as land edged green is physically separate from the
remaining land within the red line boundaries and functionally occupied by a
building company unrelated to the remaining occupiers on the site. It can
therefore be determined that the eastern land shown within the land edged
green on the statutory declaration plan is occupied as an individual separate
planning unit to the remaining areas of the land shown edged red on the
location plan. This is considered to be the eastern planning unit.

The remaining part of the eastern land consisting of the central building,
access and limited land to the west of the central building appear unused and
unchanged until more recent years. While the central building has been there



for a significant number of years, other than the land edged green the
statutory declarations do not offer any specific evidence to identify the use of
this area of land or the central building other than a generic description of
used operating across the land edged red. While it is accepted the eastern
planning unit was in use, it is considered the evidence provided does not
clearly or unambiguously demonstrate the remaining land in the eastern land
is part of the east planning unit or has been used for any other purpose as
described in the application over a significant period of time.

Western Land

The statutory declarations claim the western land has been used for several
uses as described in the application. SD1, SD4, SD5, & SD6 claim to either
own or occupy the land and use the western land for the storage and
processing of building materials/plant and storage and repair of vehicles. The
aerial imagery indicates a degree of activity has been undertaken on land
around the brick buildings on the west boundary which has then gradually
expended further east.

The statutory declarations are unclear precisely where within the land the
operations have been undertaken although appears to suggest the land has
an historic use as a builders yard with land used for the storage of building
materials and repair of vehicles occurring from at least 2010. It is clear from
the aerial imagery that the site has gradually encroached further east over
time and in particular between 2009 and 2016 when observing Google Earth
imagery. The applicant’s aerial photograph dated 2014 is the closest date to
the claims within the statutory declarations that the uses described in the
application were being undertaken from January 2014. This image indicates
activity within the north west corner covering a square area approximately 15
metres east of the brick building 8 metres in width. The access to the brick
buildings appears to be part of the land covered by those operations being
carried on at the time with some area in front of the brick building which would
give some areas for outside storage as can be seen on Google Streetview
imagery 2010 and 2011.

In light of this, it is considered the western land has been occupied over the
years although not to the extent of the red line boundary shown on the
location plan. It is therefore considered the planning unit for the western land
can be reduced to the area described above. This is the western planning
unit.

Therefore, it is acknowledged on the balance of probability and information at
hand that post January 2014, there were two planning units present at the
site, separated physically and functionally.

Western Planning Unit




Statutory declaration SD1 claims to have acquired the land in 2010 and it was
used for car, commercial plant, agricultural and marine vehicle repairs and
workshop for maintenance/repairs and as a buildiers yard and workshop for
the preparation and storage of building materials and later for storage and
restoration my vintage vehicles. It is also claimed these uses have operated
since the 1970’s given the previous use.

SD1 does not provide any evidence to describe the level of each use or how
agriculture, vehicle uses and building material storage are connected to each
other or who either collectively or individually operated those uses other than
to state it was occupied by members of the family. The description of
operations, while listing an array of uses, does not provide precise or
unambiguous evidence to suggest all those activities were as a matter of fact
and degree operating as a primary composite use in it's own right. It is noted
that during a telephone conversation between SD1 and an officer of the
Council recorded in COMP/13/0111 (dated 2 May 2013), SD1 claimed the
land would not be used as a builders yard and that stored materials would be
removed from the site. Given the lack of precision provided by SD1 and
evidence held by the Council to the contrary, it is considered little weight can
be given to SD1 in terms of sufficiently describing the existing uses as set out
in paragraph 006 of National Planning Policy Guidance (Lawful Development
Certificates).

For the same reasons and the fact SD2 & SD7 were simply occasional visitors
and passing observers to the site, it is considered on the balance of
probability SD2 nor SD7 could have been sufficiently aware of who and to
what degree the uses described in the application were ongoing to be able to
precisely and clearly describe the nature of those operations. As such little
weight can be given to SD2 and SD7.

The evidence provided by SD3 largely focuses on the uses within the eastern

planning unit but simply claims to have witnessed the other uses on the wider

site. There is no specific clear, precise information to consider applying weight
to SD3 regarding the western planning unit.

SD4 claims to have used the site for the buying and selling of building
materials and the storage and processing of them between 2011 and 2022.
SD4 goes on to state the witnessing of builders yard and mechanics workshop
for the repair and servicing of vehicles but again does not provide clear and
precise evidence to demonstrate these were primary uses in their own right.
Some weight can be given to the fact SD4 was an occupier on the site storing
building materials although little weight can be given to the description of other
uses.

SD5 describes the uses operating on the site since acquiring the land in 2022
and simply states the western land was used for the uses described in the
application. It is considered no weight can be given to SD5 in so far as
demonstrating with sufficient precision that the western planning unit has been
used for the purposes described in the application 10 years prior to the date of
the application.



SD6 largely echoes the statement of SD1 although also claims occupation of
the land and use for the storage of building materials between 2014 and 2022
is similar to SD4. As such some weight can be given to the evidence or
storage and materials but little weight to demonstrate the other uses were
ongoing to any significant degree.

Overall, the evidence provided by the statutory declarations on the western
planning unit are largely ambiguous and imprecise to attribute any significant
weight to demonstrate all the uses described in the application were as a
matter of fact and degree part of a primary composite use.

Some weight can be given to the SD4 and SD6 in so far as it is claimed
building materials were stored on the land from 2011 to 2022. Aerial imagery
and Google Streetview would also go some way to supporting the information
provided within the statutory declarations but only in so far as building
materials were stored within the western planning unit and not the wider red
line boundary on that side of the site.

Moreover, SD1 refers to the use by previous occupiers/owners in the 1970’s
which appears consistent with the 1974 which referred to a builders yard in
the title of proposed development of the land. On this basis there appears to
have been a history of use as a builders yard which would most likely have
consisted to the storage of building materials and perhaps small scale plant
such as cement mixers/tools etc.

In light of the statutory declarations, aerial imagery, Google Streetview and
historical planning applications, it is considered the evidence has sufficiently
demonstrated that the historic use of the site included use as a builders yard
which was subsequently carried on through the storage of building materials
from 2014. However, this is considered to be a reduced area to the area
shown red on the submitted location plan as described above.

Eastern Planning Unit

Evidence within SD1 states the eastern planning unit was used for the storage
and processing of building materials and preparation of building materials for
use on the building sites. The evidence does not go into any more precision
to describe the overall nature of the operations although it is noted that use
consisted of the storage of building materials which were prepared for use on
the building site. Some weight can be given to SD1 in so far as it offers some
detail on the specific use and where precisely it is operating from. Use of the
East side of the site was started since January 2014.

SD2 provide no precise evidence on the activities within the eastern planning
unit other than to generally describe activities across the wider sites. No
weight can be given to SD2 with regard to the eastern planning unit.

SD3 provides specific evidence on the uses within the eastern planning unit
and described the land was used by a construction company to store and



process building materials from January 2014 to the present day. However,
the processing of materials is not described in any detail other than to state
the materials for prepared in conjunction with the construction business.
Weight can be given to SD3 in so far as evidence to support a building
materials storage use.

SD4 provide no precise evidence on the activities within the eastern planning
unit other than to generally describe activities across the wider sites. No
weight can be given to SD4 with regard to the eastern planning unit.

SD5 describes the uses operating on the site since acquiring the land in 2022
and simply states the eastern planning unit was used for the storage and
preparation of building materials. It is considered no weight can be given to
SD5 in so far as demonstrating the eastern planning unit has been used for
the purposes described in the application 10 years prior to the date of the
application.

SD6 largely echoes the statement of SD1 in so far and the use within the
eastern planning unit. Some weight can be given to SD6.

Of further note are comments held on enforcement case COMP/13/0111
whereby an officer of the Council visited the site and noted the east part of the
site is used by builders to store materials. Additionally aerial imagery held by
the Council from 2018 onwards and Google Earth imagery from June 2016
onwards seems to support the claim of building material storage within the
eastern planning unit.

However, and with regard to the preparation of materials, the statutory
declarations do not describe in precise detail what the preparation of materials
specifically consisted of. With regard to this, it is considered probable that the
preparation of the building materials for use on site, as described in SD1,
would be most likely to be incidental to the storage of building materials rather
than preparation to be an equal use to the storage. Aerial imagery does not
provide any evidence of workshops or areas where preparation would
specifically be carried out other than perhaps within open areas.
Consequently, the primary use of the land appears to be land used for store
building materials pending use on site rather than a storage use to facilitate
some sort of manufacturing use whereby the manufacturing/processing
becomes a stand-alone processing/manufacturing use.

Overall, it is considered the statutory declarations, aerial imagery and Google
Streetview imagery provide sufficient evidence to demonstrate the use in the
eastern planning unit has operated in breach of planning control since
January 2014 and in excess of 10 years prior to the date of this application.
However, it is considered the description of the use can only extend to the
storage of building materials.

Legal Note



The applicant has provided a legal note dated September 2024 following the
Council’s indication that the description of development would be modified to
discount the uses claimed to have been in operation other than the use as a
builders yard. The legal note opines that the Council has only able to do this in
circumstances where the evidence establishes that the modified use has been
undertaken for the 10 year period as opposed to the uses applied for. It is
claimed the evidence in support of the application is sufficiently precise
enough and unambiguous to justify the grant of the certificate in the terms
applied for. The Legal note points to National Planning Guidance which states
that in the absence of any other evidence "to contradict or otherwise make the
applicants version of events less than probable, there is no good reason to
refuse the application” (or in this case, modify the description).

While it is not disputed that the advice within National Planning Policy
Guidance (Lawful development certificates) paragraph 006 echoes the
comments made within the legal note the national advice is caveated by
stating....”providing the evidence alone is sufficiently precise and
unambiguous to justify the grant of a certificate on the balance of probability.”

In this instance and as set out above when analysing the evidence provided
within the statutory declarations, the information is a generic description of
activities the witnesses claim to have observed with no objective precise and
unambiguous evidence to showing as a matter of fact and degree the specific
scale, nature and location of the uses being carried out on the land in
question. For example and as set in Burdle, clear evidence to show all the
uses described are operating at a material degree whereby they can be
considered to all be primary uses consisting a composite use within a single
planning unit as opposed to being ancillary or incidental to a single primary
use.

It is considered that based on the evidence provided and held by the Council,
is sufficiently precise and unambiguous for the Council, on the balance of
probability, to modify the description of the development. Moreover and to
accord with section 191(5)(a) of the Act it is considered necessary for the
Council to specify the land to which the certificate relates which in this case is
a modified plan indicating the red line boundary specifying the relevant land.

Conclusion: -

The proposal has been considered against the time limits as specified in
Section 171B of The Town and Country Planning Act 1990 (as amended).
Based on the information provided by the applicant, evidence held by the
Council and aerial/street views, it has been demonstrated, on the balance of
probability that the areas within a reduced area of land within the eastern and
western planning units has been used for the purposes of storage of building
materials in excess of 10 years prior to the submission of this application by
making a material change of use.. However, the applicant has failed to
unambiguously demonstrate that the land comprised a mixed use consisting
of ‘builder's yard and workshop for the preparation and storage of building
materials and mechanic's workshop for the repair and servicing of cars, plant



and machinery’ have been continuously operating for over 10 years prior to
the submission of the application.

By virtue of Section 191(4) the Local Planning Authority may modify or
substitute the description of development if it is satisfied the information
demonstrates the lawfulness of that description of development.

Recommendation:

Decision Authorisation - Delegated Powers

Application Number: 2024/91139

Officer Recommendation: Issue modified certificate

Reason for decision:

The applicant has failed to demonstrate the mixed uses for builders yard and
workshop for the preparation and storage of building materials and
mechanic's workshop for the repair and servicing of cars, plant and machinery
as described in the application form are lawful for the purposes of planning
control at this time of the application.

The Local Planning Authority are, on the balance of probabilities, satisfied that
the modified use operating within the land edged red as shown on the
modified location plan for the purposes of storing building materials is lawful

for the purposes of planning control.

Plans and specifications schedule:

Plan Type Reference Date Received
Location Plan (as modified) | Annex 1 -

Covering Letter - 23/04/2024
Statutory Declaration SD1 - 23/04/2024
Statutory Declaration SD2 - 23/04/2024
Statutory Declaration SD3 - 23/04/2024
Statutory Declaration SD4 - 23/04/2024
Statutory Declaration SD5 - 23/04/2024
Statutory Declaration SD6 - 23/04/2024
Statutory Declaration SD7 - 23/09/2024

Report Dated: 30.07.2024






