KIRKLEES METROPOLITAN COUNCIL
INVESTMENT & REGENERATION SERVICE

DEVELOPMENT MANAGEMENT
Town and Country Planning Act 1990 (as amended) Section 191/192

DELEGATED DECISION FOR APPLICATION FOR CERTIFICATE OF
LAWFUL DEVELOPMENT

Reference no.: 2023/CL/92776/W

Site: Woodlea Cottage, Lumb Lane, Almondbury,
Huddersfield, HD4 6SZ

Description: Certificate of lawfulness for existing use to confirm
valid commencement of development approved under 2020/90879 for
erection of garage (within the curtilage of a Listed Building) within 3 year time
limit given in condition 1

Case Officer: Joanna Rednall

Decision Reference: EXISTING OPERATIONS GRANT

| hereby authorise the approval of this application for the reasons set
out in the officer’s report and recommendation annexed below in
respect of the above matter.

Kevin Walton

AUTHORISED OFFICER

Date 13-Nov-2023
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Description of Proposal

The proposal is for a Certificate of Lawfulness to confirm valid
commencement of development approved under application
2020/90879 for the erection of garage (within the curtilage of a Listed
Building). The application was granted conditional full planning
permission 23 September 2020.

The basis of the application is that a material start has been made on
implementing the permission and that there were no conditions attached
to the permission that require discharging before any construction above
slab level begins, not before the commencement of development.

Lawful Use Certificates

Section 191(1) (a) of the Town and Country Planning Act 1990 (“the
Act’) permits any person who wishes to ascertain whether any
operations or proposed use of buildings or other land would be lawful to
make an application to the Local Planning Authority.

Section 191(2) of the Act provides that uses are lawful if at any time if no
enforcement action may be taken in respect of them and they do not
constitute a contravention of any the requirements of any enforcement
notice then in force.

The Relevant Test

The burden of proof lies firmly with the Applicant and the relevant test for
whether the use can be deemed lawful is the “balance of probability”.

The Applicant's evidence does not need to be corroborated by
‘independent” evidence. If the Local Planning Authority have no
evidence of their own, or from others, to contradict or otherwise make
the Applicant’s version of events less than probable, there is no good
reason to refuse the Application, provided the Applicant’s evidence alone
is sufficiently precise and unambiguous to justify the grant of a certificate
on the balance of probability.

Limitations

A LDC must contain precise details of what use or operations are found
to be lawful, why and when. These details will not be legally equivalent
to a planning condition or limitation. They will be a point of reference
specifying what was lawful at a particular date, against which any
subsequent change may be assessed.
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Relevant Planning History

The relevant planning history at Woodlea Cottage are detailed below.

2021/91877 — Listed Building Consent for erection of single storey rear
extension and associated works (consent granted).

2021/91876 — Erection of single storey rear extension and exterior
alterations (conditional full permission).

2020/90879 — Erection of garage (within the curtilage of a Listed
Building) (conditional full permission).

Evidence submitted in support of the Application

The applicant has submitted following evidence:

Email correspondence with the Local Planning Authority (18®
September) providing photograph evidence of excavation works carried
out between 21-August-2023 and 22-August-2023.

Email correspondence with Kirklees Building Control confirming that
works have commenced from a Building Regulations perspective after a
commencement visit.

Evidence submitted against the Application

7.1 There has been one representation submitted against the application

8.

Representations

8.1 Final publicity date (site notice) expires: 28 September 2023

8.2 One representation was made in result to this publicity. The representation
raised the following concerns:

The representation raises concerns of the garage being developed as
well as other elements to the garage structure, such as the terrace/
parking area. In addition, the representation draws attention to national
and local policies in terms of whether the works would be in accordance
with these.

The representation raises concerns of the visual impact of the works and
other matters such as ‘erode the garden setting of the listed building’ and
the location of the site within the green belt.



e The representation raises concerns of the proximity of the structure to
the roots of trees and any alteration to the water table around the trees.

Officer response — this application seeks to confirm the valid commencement
of development approved under planning application 2020/90870. Matters of
material consideration such as visual amenity and the green belt were taken
into consideration upon the determination of application 2020/90870 and do not
form part of the determination of this certificate.

9. Assessment

8.1  The Local Planning Authority (LPA) does not dispute the granting of
planning permission.

8.2 ltis also accepted by both parties that there are no conditions that require
additional information to be submitted before commencement of
development.

8.3  The remaining factor that needs to be assessed is whether the works
undertaken so far amounted to a valid commencement of development.
The case officer visited the site, viewing it from the site. The condition of
the site was as it appears in the submitted photographs, consisting of
excavated land.

8.5  The site commencement report confirms that works commenced where
a length of the foundations have been dug to a suitable bearing strata.
The accompanying photographs show an excavated area in the
development site. Kirklees Building Control works have commenced
from a Building Regulations perspective at Woodlea Cottage, Lumb
Lane.

8.6 It is therefore considered the works will be incorporated into the
approved development and by virtue of section 56 of the Town and
Country Planning Act 1990.

8.7  The three-year time limit for commencement under Condition (1) ends
23 September 2023. The date of the Site Commencement report is
comfortably within this limit.

8.8 It is considered on balance that the works undertaken are sufficient to
qualify as commencement of development.

10. Conclusion

10.1 By virtue of the above it is considered that works amounting to
commencement of development were lawfully commenced. It is



therefore recommended to grant the certificate on the grounds that on
the balance of probabilities a valid commencement was undertaken
within the time limit specified under condition (1).

Recommendation — GRANT CERTIFCATE OF LAWFULNESS

Application Number: 2023/92776

Officer Recommendation: Grant Certificate

On the balance of probability, it is considered that the works described in the
site commencement report amounted to a commencement of development, and
that implementation of permission 2020/90879 was

commenced.

Plans and specifications schedule:-

thereby lawfully

Plan Type Reference Version | Date Received
Application form and 19/09/2023
location plan

Proof of Commencement 19/09/2023

report

Report Dated: | 7/11/2023




