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Dated / 2024

THE COUNCIL of the BOROUGH of KIRKLEES

and

THOMAS OWEN CARE LIMITED

DEED
Pursuant to Section 111 Local Government Act 1972 (as amended) in relation to Land at
adjacent, 36 Oxford Road, Dewsbury, WF13 4LL

Planning Permission Ref 2023/92712

Kirklees Council
Civic Centre 1
High Street
Huddersfield

HD1 2NF



This Deed is made on N\ \%’v\»‘-\:‘»‘e\; 2024

Between
(1) THE COUNCIL of the BOROUGH of KIRKLEES of The Town Hall, Ramsden Street,
Huddersfield, West Yorkshire HD1 2TA (hereinafter referred to "the Council"); and
(2) THOMAS OWEN CARE LIMITED (Company Number 02327806) of Thomas Owen
House Lees House Road, Thornhill Lees, Dewsbury, WF12 9BP. (hereinafter referred
to as "the Developer")
Whereas
(A) The Council is the Local Planning Authority for the purposes of the Town and Country

(B)

(E)

Planning Act 1990 for the area within which the Land is situated and is the authority.

The Council is the owner of an estate in fee simple absolute in possession of the Land
under freehold title number WYK862510

The Developer is desirous to acquire from the Council the Land.

The Developer submitted the Planning Application to the Council for permission to carry

out the Development.

The Council has decided to grant planning permission for the Development subject to the
completion of this Deed without which planning permission for the Development would

not be granted.

This Deed is made in pursuance of Section 111 of the Act and witnesses as follows

1.

1.1.

DEFINITIONS AND INTERPRETATION

The definitions and rules of interpretation shall apply as follows:-

Act the Local Government Act 1972 (as
amended)
Development means the erection of 40 bed care home and

12 independent supported living units (use
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2.1.

2.2.

2.3.

class C2) with associated works including the

formation of car park and service access.,

Land means the freehold land described in the First
Schedule hereto against which this

Agreement may be enforced
Plan the plan which is annexed to this Deed.

Planning Obligation the Unilateral Obligation in the form of that
appended to the Schedule hereto to be duly
executed by the Developer in favour of the
Council pursuant to the terms of Section 106
of the Town and Country Planning Act 1990

(as amended).

Planning Application the application (including plans and drawings)
submitted by the Developer to the Council for
permission to carry out the Development
(reference: 2023/92712).

Planning Permission the planning permission granted by the

Council pursuant to the Planning Application.

INTERPRETATION

Reference to any enactment shall be construed as a reference to that enactment as
amended extended or re-enacted or repealed by or under any other enactment and shall

include all instruments orders and regulations.

Words importing one gender shall be construed as importing any gender and words

importing the singular shall be construed as importing the plural and vice versa.

Reference to a clause or schedule shall unless the context otherwise admits be a

reference to a clause or schedule of this Deed.

COMMENCMENT AND LEGAL EFFECT

The provisions hereof shall take effect on the date hereof.
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3.1.

3.2.

3.3

41.

4.2

Save as provided for by this Deed nothing in this Deed shall be treated as giving rise to
any rights or to third parties under the Contracts (Rights of Third Parties) Act 1999.

If any provision of this Deed is held to be invalid illegal or unenforceable under any
enactment or rule of law that term or provision shall to that extent be deemed not to form
part of this Deed and the enforceability of the remainder of this Deed shall remain

unaffected.

If the Planning Permission expires through operation of law or is otherwise quashed or
revoked such that it may no longer be implemented this Deed shall forthwith determine

and cease to have effect.
COVENANTS

The Developer hereby covenants to execute the Planning Obligation in favour of the
Council in the form of that appended to the Second Schedule hereto on the date that it

acquires the Land from the Council.

The Council hereby covenants to issue the Planning Permission as soon as reasonably
practicable after the execution and completion of this Deed under Section 111 Local
Government Act 1972;

First Schedule

all that land adjacent to 36 Oxford Road, Dewsbury, WF13 4LL and shown
edged red on the plan number 1 attached to this Deed and the Planning

Obligation
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Second Schedule

The Planning Obligation by unilateral undertaking made pursuant to Section 106 of the Town
and Country Planning Act 1990

Land adjacent to 36 Oxford Road, Dewsbury, WF13 4LL
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DATED 2024

THOMAS OWEN CARE LIMITED

to

THE COUNCIL of the BOROUGH of KIRKLEES

TOWN & COUNTRY PLANNING ACT 1990
SECTION 106 (AS AMENDED)
UNILATERAL UNDERTAKING
Relating to
Planning application 2023/92712 and land adjacent, 36 Oxford Road, Dewsbury,
WF13 4LL

Kirklees Council
Civic Centre 1
High Street
Huddersfield
HD1 2NF



THIS UNDERTAKING is made the day of 2024

BY

THOMAS OWEN CARE LIMITED ( company number 02327806 ) of Thomas Owen
House Lees House Road, Thornhill Lees, Dewsbury, WF12 9BP (hereinafter called

the “Owner”)

To

THE COUNCIL of the BOROUGH of KIRKLEES of The Town Hall, Ramsden Street,
Huddersfield, West Yorkshire HD1 2TA (hereinafter called the “Council”)

1.  INTRODUCTION

1.1.

1.2.

1.3.

1.4.

The Council is the Local Planning Authority for the purposes of the Act for
the area within which the Site is situated and is the Local Planning Authority
by whom the obligations contained in this Unilateral Undertaking are
enforceable.

The Owner is the freehold owner of the Site registered at the Land Registry
under part of title number WYK862510.

The Owner made the Planning Application for permission to develop the
Site under reference 2023/92712 in the manner and for the use set out in
the Plans, specifications and particulars deposited with the Council and
forming part of that Application.

The Owner has agreed to enter into this Deed with the intent of binding the
Site which shall be subject to the covenants and obligations entered into by
them with such covenants and obligations creating planning obligations on
the Site.

NOW THIS DEED WITNESSES AS FOLLOWS:-

2. INTERPRETATION

2.1.

In this Undertaking the following expressions shall have the following

meanings:-

“Act” means the Town & Country Planning Act
1990 (as amended)



“‘Development”

“Implementation”

Index”

“Index-Linked”

means the Development described in the
Planning Application and to be carried out

pursuant to the Planning Permission

means the implementation of the Planning
Permission by the carrying out of material
operation within the meaning of Section
56(4) of the Act other than operations
consisting of site clearance, demolition
work, archaeological investigations,
investigations for the purpose of assessing
ground conditions, remedial work in
respect of any contamination or other
adverse ground conditions, diversion and
laying of services, erection of any
temporary means of enclosure, the
temporary display of site notices and
advertisements and ‘“implement” and
“‘implemented” and cognate expressions
will be interpreted in accordance with this
definition.”

means the All-in Tender Price Index
published by the Building Cost Information
Service of the Royal Institution of
Chartered Surveyors or any successor
organisation or if that price index ceases to
exist such index as the Council reasonably
nominates.
means such increases to any Contribution
secured by this Agreement on an annual
basis from the date hereof to the date of
payment of the Contribution based upon

changes to the Index between those dates



"Interest Rate"

“Mortgagee”

“Occupation”

“Off Site BNG Contribution”

“Off Site Public Open Space

as shall be notified by the Council to the

Owner.

means interest at 4 (four) per cent above
the base lending rate of the Bank of

England from time to time;

means an established corporate body within
the finance industry regulated by the
Prudential Regulation Authority the
Financial Conduct Authority or similar and

acting as a bona fide lender.

means occupation for the purposes of the
Planning Permission but not including
occupation by personnel engaged in
construction, fitting out or decoration, or
occupation for marketing or display, or
occupation in relation to security
operations and “Occupy”, "Occupied"
and "Occupier' shall be construed

accordingly.

means the sum of £29,670 (twenty nine
thousand six hundred and seventy
pounds) Index Linked to be paid to the
Council and applied towards the provision
of off-site biodiversity units as defined by
the Natural England Biodiversity Metric

Calculator Version 3.1.

means the sum of £29,579 (twenty nine
thousand five hundred and seventy nine

pounds) Index Linked to be paid to the



Contribution”

“0On Site BNG Works”

“On Site OS”

“On Site OS Area Plans”

“Planning Application”

“Planning Permission”

Council and applied towards the provision
or improvement of off-site Public Open

Space

means the works described in the Brooks
Ecology Biodiversity Enhancement and
Management Plan dated 09/02/2024 (
‘BEMP’) annexed to this Undertaking
together with any variation as may be agreed
with the Council.

means the open space to be provided on
the Site in relation to the Development in
accordance with the On Site OS Area
Plans.

means plan reference 41004-FCA-01-00-
DR-A/0716/PO1 titled * Open Space Plan’
and plan drawing number 711.03 titled
Soft Landscape Proposals’ both annexed
to this Undertaking or such other plans or
drawings as may be agreed with the

Council

means the Planning Application submitted
to the Council and allocated reference
2023/92712 for erection of 40 bed care
home and 12 independent supported living
units (use class C2) with associated works
including the formation of car park and

service access.

means the Planning Permission which

may be granted pursuant to the Planning



Application and any subsequent planning
permission which may be granted by the
Council in relation to the Development

pursuant to Section 73 of the Act.

“Site” means the land adjacent to 36 Oxford
Road, Dewsbury, WF13 4LL against which
this Undertaking may be enforced and as
shown edged red on the plan number 1
attached to this Undertaking.

Construction of this Undertaking

3.1.

3.2,

3.3.

3.4.

3.5.

Where in this Undertaking reference is made to any clause, paragraph or
schedule or recital such reference (unless the context otherwise requires)
or reference to a clause, paragraph or schedule or recital in this Unilateral
Undertaking.

Words in this Undertaking purport in the singular meaning shall where the
context so admits mean the plural meaning and vice versa.

Words in this Undertaking of the masculine gender shall include the
feminine and neutral genders and vice versa and words denoting actual
persons include companies, corporations and firms and all such words shall
be construed interchangeable in that manner.

Wherever there is more than one person named as a party and where more
than one party undertakes and obligation or their obligations can be
enforced against all of the jointly and against each individually unless there
is an express provision otherwise.

Any reference to a statute, enactment, order, regulation or other similar

instrument shall include any modification, extension or re-enactment



3.6.

3.7.

thereof for the time being in force and shall include all instruments, orders,
plans, regulations, permission and erections for the time being made,
issued or given or deriving validity from it.

References to any party in this undertaking shall include the successors in
title to that party and to any deriving title through or under that party and in
the case of the Council, the successors to their respective statutory
functions.

Where in this undertaking reference is made to a clause, schedule or plan,
such reference (unless the context otherwise requires) is a reference to a

clause or schedule or in the case of a plan attached to this undertaking.

Legal Basis and Conditionality

4.1.

4.2.

4.3.

This Undertaking is made pursuant to Section 106 of the Act, Section 111
of the Local Government Act 1972, Section 1 of the Localism Act 2011 and
all other enabling acts and binds the Owners’ interest in the site and is
enforceable by the Council against the Owner and any future owner of the
Site or any part thereof.

This Undertaking is made and creates planning obligations under Section
106 of the Act and to the extent that the covenants, restrictions and
requirements in this Agreement are not made under Section 106 of the Act,
they are made under Section 111 of the Local Government Act 1972 and
Section 1 of the Localism Act 2011 and all other powers so enabling.

The Undertaking is conditional upon the grant and Implementation of the

Planning Permission.

The Owner’s Covenants

5.1. The provisions of Schedule 1 shall apply from the date ascertained

pursuant to Clause 4.3 above and the Owner shall comply with their

obligations therein contained.

Miscellaneous

6.1.

With respect to the Contracts (Rights to Third Parties) Act 1999 this

Undertaking shall not be enforceable by any person who is not a party to



7.

8.

6.2.

6.3.

6.4.

6.5.

6.6.

this Undertaking or a successor in title to a party to this Undertaking acting
in that capacity.

This Undertaking is a Local Land Charge and shall be registerable as such
by the Council.

Insofar as any clause or clauses in this Undertaking are found (for whatever
reason) to be invalid, illegal or unenforceable then such invalidity or illegality
or unenforceability shall not affect the validity or enforceability of the
remaining provisions of this Undertaking.

This Deed shall cease to have effect (insofar only as it has not already been
complied with) if the Planning Permission shall be quashed or revoked
(other than in accordance with this Undertaking) or otherwise withdrawn
(without the consent of the Owner) it is modified by a statutory procedure
or expires prior to the commencement of the development. No person shall
be liable for breach of any other planning obligations or other provisions of
this Undertaking after it shall have parted with its interest in the Site or in
the part in respect of which breach occurs but without prejudice to liability
for any subsisting breach prior to parting with such interest.

Nothing in this Undertaking prohibits or limits the rights to develop any part
of the Site in accordance with a planning permission granted after the date
of this Undertaking (other than the Planning Permission that is the subject
of this Undertaking)

If the Owner does not make a payment of any money due under this
Undertaking on the due date the Owner will pay interest on the money
concerned to the Council at the Interest Rate from the due date until the
date of actual receipt by the Council provided that this clause shall not
prejudice any other right or remedy of the Council for the recovery of any

money due.

Jurisdiction

7.1,

This Undertaking is governed by and interpreted in accordance with the

Laws of England.

Delivery



8.1. The provisions of this Undertaking shall be of no effect until this Deed has

been dated and planning permission has been granted.

Mortgagees

9.1. A Mortgagee with a charge over the Site created after the date of this
Agreement shall have no liability under this Agreement unless it takes
possession of the Site or part thereof or becomes a mortgagee in possession in
which case it too will be bound by the obligations as if it were a person deriving

title from the Owner.



1.

SCHEDULE 1
OWNERS OBLIGATIONS

The Owner Covenants with the Council as follows —

1.1 Prior to Occupation of the Development to pay to the Council the Off Site
BNG Contribution and not to cause or permit the Occupation of the
Development until the Off Site BNG Contribution has been paid to the

Council.

1.2 Prior to Occupation of the Development to pay to the Council the Off Site
Public Open Space Contribution. and not to cause or permit the Occupation
of the Development until the Off Site BNG Contribution has been paid to the

Council

1.3 To implement the On Site BNG Works during the first planting season
following first Occupation of the Development and to maintain the On Site
BNG Works for a period of 30 years following their implementation or the
lifetime of the development whichever is sooner in accordance with the
BEMP.

1.4 To provide On Site OS in accordance with the details shown on the On Site
OS Areas Plans for recreational use within the first planting season
following first Occupation of the Development or within such other timescale
as may be agreed with the Council in writing and not to close this area save
for 1 (one) day in each calendar year to avoid public rights save any
temporary closure in the event of emergency, any closure required in the

interests of safety, peace, prudent building management or security or the



temporary closure for the purposes of carrying out maintenance, repair,

cleansing or renewal.

Annexes

1. Site Plan

2. BEMP
3. On Site OS Area Plans
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IN WITNESS WHEREOF the Owner has executed this Undertaking the day and year

first before written

EXECUTED AS A DEED by the said ~ ..................... Director
THOMAS OWEN CARE LIMITED
acting by Kevin Martin a director

in the presence of

Witness Name ..o,
AdAress. ...



THE CORPORATE COMMON SEAL )
of the COUNCIL OF THE BOROUGH )
of KIRKLEES was hereunto affixed but )
not delivered until the date hereof in vl
the presence of:- }

NENEENEN
Service Director — Legal Ga¥ernance and Commissioning/Authorised Signatory

EXECUTED AS A DEED by the said Director
THOMAS OWEN CARE LIMITED

acting by Kevin Martin a director

in the presence of

Witness Narpe
Address.

1924\123530.17



