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Introduction 
This application is made under section 73 of the Town and Country Planning Act 1990 for the 
development of land without complying with conditions subject to which a previous planning 
application was granted. Specifically, the application seeks to remove condition 5 and vary 
conditions 2 and 3 attached to 2023/90956 which granted permission for the erection of four 
dwellings. I set out the relevant conditions below  

2) The development hereby permitted shall be carried out in complete accordance with the 
plans and specifications schedule listed in this decision notice, except as may be specified in 
the conditions attached to this permission, which shall in all cases take precedence 

3) Prior to the development being brought into use, areas to be used by vehicles/pedestrians 
shall be surfaced and drained in accordance with the Communities and Local Government; and 
Environment Agency’s ‘Guidance on permeable surfacing of front gardens (parking areas)’ 
published 13th May 2009 (ISBN 9781409804864) as amended or superseded; and thereafter 
retained throughout the lifetime of the development. 

5) Prior to development commencing, a detailed scheme for the provision of a widened access 
from New Hey Road into the site with associated white lining shall be submitted to and approved 
in writing by the Local Planning Authority. The scheme shall include construction specifications, 
white lining, signing, surface finishes and any associated drainage. Unless otherwise agreed in 
writing by the Local Planning Authority, all the agreed works shall be completed before any of the 
dwellings hereby approved are brought into use and shall be thereafter retained 

Condition 2 simply requires amending to refer to the new access plan submitted with this 
application. Condition 3 also needs to be varied such only those areas under the Applicant’s 
control, shown on the new plan, are surfaced and sealed. New suggested conditions are 
attached as Appendix 6.  
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Background 
This application arises due to a legal dispute with the owner of the access who has reneged on 
written assurances that the Applicant could undertake surfacing works to the access. While the 
Applicant retains a right of access, he does not own the land edged in blue on the submitted 
plan and cannot therefore undertake improvements to the access with New Hey Road without 
the written agreement of the owner.  

Despite the Applicant’s best endeavours, it has not been possible to reach agreement with the 
landowner. As a result, the Applicant has been left with no choice but to submit this s73 
application to remove/vary the conditions attached to the original consent that require 
improvements to the site access.  

Should this application be refused, the dwellings, which are now substantially complete, will be 
incapable of being occupied. That would deny four families of a much-needed home in an area 
where there is already a pressing need evidenced by the Council housing land supply position.  
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Justification 
National policy on the use of conditions, including the ‘six tests’ is found in the National Planning 
Policy Framework (NPPF) at paragraphs 56 - 57. These advise that the number of planning 
conditions should be kept to a minimum and only imposed where they meet the ‘six tests’ i.e. 
they must be: 

(i) necessary,  

(ii) relevant to planning and to the development to be permitted,  

(iii) enforceable,  

(iv) precise and  

(v) reasonable in all other respects. 

Paragraph 116 of the (NPPF) states that “Development should only be prevented or refused on 
highways grounds if there would be an unacceptable impact on highway safety”. 

The legal framework is thus clear that conditions must be necessary rather than simply 
desirable or “appropriate”. If the Council is to refuse the application, it must be able to 
demonstrate that the development would unacceptably harm highway safety with the 
conditions. 

As is made clear in paragraph 5 of the Horsa Close decision (Appendix 2) the starting point for 
any highway assessment is to establish the actual impact of development and then to weigh any 
additional risk against probability. For clarity the correct approach is set out below:   

“Highway safety assessments inevitably involve balancing risk against probability. It is not 
simply the case that a development served by a substandard access will be unacceptable. In 
other words, sub-optimal does not mean unacceptable. The generally accepted approach 
dictates that developers are required to mitigate the impact of their development rather than 
resolve pre-existing problems on the road network. To that end, the starting point for any 
assessment is to ascertain the “impact” of the development.”1 

Condition 5 was imposed for reasons relating to highway safety. The consultation response from 
Kirklees Highways for 2023/90956 states: 

“Given the shared use with existing commercial businesses it is considered appropriate to 
widen the proposed access to industrial access road standards and provide a footway into the 
site. The access should be widened to 6.75m with a 2.0m with footway to one side.” 
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The above response refers to the shared residential/commercial use, that is of course an existing 
issue and not therefore the responsibility of the Applicant to resolve. Notwithstanding the above, 
the actual drop kerb is 7.0m in length with a total width of 10.8m wall to wall; this work being 
undertaken by Heathcote Transport 40 years ago (planning ref 86/04469). 

As the Inspector in the Horsa Close appeal makes clear, developers are only required to address 
impacts arising from their development. In that regard, the above consultation response does 
not attempt to quantify or identify what the impact of the four dwellings is on the access. 
Without that analysis, it is difficult to see how the Highway Authority came to the view that the 
improvements were strictly necessary.  

In order to establish the impact of the development (i.e. the four dwellings, it is first necessary to 
establish the traffic baseline for the development. In other words, to identify robust ‘without 
development’ and with development’ scenarios. This is best done by analysing trip rates for the 
various uses.  

The existing access serves 1 & 1a Sparkes Road as well as a B8 haulage yard operated by 
Heathcote Transport. Aerial photographs of the site show that the B8 use involves a range of 
commercial vehicles (Appendix 1). Nos. 1 & 1a is currently in use as a 11-bed house in multiple 
occupation (HMO). Licence at Appendix 5.  Prior to that it was divided into 12 self-contained 
flats. 

Kirklees Highways have previously accepted the following 12-hour trip rates: 

Detached/semi-detached houses - 5.5-7.5 trips per dwelling 

Self-contained flats - 2-4 trips per unit  

HMO/shared accommodation - 1-3 trips per unit 

Applying the mid-point from the above trip rates to the current HMO use results in a figure of 22 
daily trips. Under the previous use (12 self-contained flats) the Nos. 1 & 1a would have 
generated 36 daily trips.  

The national TRICS database gives 12-hour trip rates of 0.650 arrivals and 0.710 departures for 
the adjacent B8 (storage & distribution) use. This is likely to be a conservative estimate given 
there is some evidence of ancillary B2 uses. Based on a site area of 1,300m2, the B8 use can be 
estimated to generate 17 daily trips.  

Combined, the existing residential and commercial uses generate in the order of 39 movements 
a day. This is the ‘without development’ scenario.  

Against that, four new semi-detached dwellings would generate 26 additional trips, 65 in total. 
This is the ‘with development’ scenario. The proposed development would therefore generate 
one extra vehicle movement through the site access every 30 minutes on an average day. On any 
level that is an extremely small amount of additional traffic. That is supported by paragraph 17 of 
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the Wragby Grange decision (see Appendix 2) where the Inspector found that ‘one additional 
vehicle movement through the site access every 8.5 minutes in the AM peak and every 10 
minutes in the PM peak’, would be immaterial.  

It is pertinent that the increase in trips resulting from the four dwellings is even smaller (10 
additional trips) when compared against the traffic situation that existed prior to 2019 when Nos 
1 & 1a were converted to an HMO. That is because self-contained flats have a higher trip rate 
than HMOs.  

In light of the above trip rates, the Applicant would submit that the impact of development on 
the site access would be extremely small. In those circumstances and as made clear at 
paragraph 7 of the Horsa Close decision, it is therefore largely irrelevant whether the existing 
access is substandard or not.  

Nonetheless, the Applicant makes the following points about the site access:  

1) The existing access has accommodated residential and commercial traffic for a very 
long time during which there have been no recorded accidents associated with turning 
traffic to/from New Hey Road. There is only one recorded accident near the access in the 
last 10 years, and this involved a pedal cycle colliding with a parked car on New Hey 
Road (see Appendix 3). 

2) The existing access and internal parking/manoeuvring area is already hard surfaced 
(combination of cobbles and tarmac). While sub-optimal, there is no evidence it causes 
any highway safety problems in practice given this is a lightly trafficked environment.  

3) The existing access is 7m wide which is more than the recommended widths in Manual 
for Streets (Fig. 7.1 extract below). Accordingly, there can be no dispute that it can safely 
and conveniently accommodate two-way flow between residential and commercial 
vehicles. It is also wide enough to accommodate opposing vehicles movements as well 
as pedestrians.  

Fig.1 – Recommended carriageway widths from Manual for Streets.  
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4) In terms of assessing “risk against probability”, the probability of two vehicles meeting at 
the site access based on the above trip rates, is 0.01% or 1 in 10,000 in other words not 
impossible but very rare (see Appendix 4 for calculations). The probability of a pedestrian 
using the access at the same time as two opposing vehicles is statistically so small that 
in all likelihood it would never occur.  

5) Given the limited number of additional trips and existing width, there is little or no 
justification for the formation of a pedestrian footway into the site. In this regard, the 
access has operating as a de facto shared surface without issue for many decades. 
Manual for Streets advises that shared surfaces work best in relatively calm traffic 
environments. With a worst case of one traffic movement every 11 minutes (65/12hr), 
the Applicant considers the access can continue to operate safely as a shared access. 

Based on the above points, it is difficult to see how any highway safety concerns could arise with 
the use of the access in its existing condition.  
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Conclusion  
The Applicant has demonstrated in this statement that the four dwellings would have a very 
small impact on the existing access in terms of additional trips. Moreover, it has been 
demonstrated that the existing access has accommodated residential and commercial traffic 
for many decades without any manifest highway safety problems. The width, surfacing and 
pedestrian provision are all acceptable with reference to national highway guidance. 
Accordingly, condition 5 is unnecessary and fails to meet the statutory tests for planning 
conditions set out in the NPPF.  

Even if the Council, took a different view, and could produce substantive evidence to support it, 
account would need to be taken of the wider circumstances of this case. The consequence of 
refusing this application is that four largely completed dwellings could not be occupied. In those 
circumstances an appeal to the Secretary of State would be inevitable. 

As part of that process and within the overall legal framework of section 38(6) of the Town and 
Country Planning Act 1990, it would be as much for the Council to make out its case as to why 
the conditions are necessary as for the Applicant to make out a case that they are unnecessary. 
In other words, to have acted ‘reasonably’, the Council would have to “produce evidence to 
substantiate” their case and then argue that the harm was not outweighed by the benefits.  

The benefits of delivering four family homes in a highly sustainable location such as this must be 
given considerable importance and weight. This is more so in Kirklees which on its own 
evidence, is not building enough houses to meet the needs of its residents. The Applicant would 
therefore submit that even if the Council finds some harm arising from the removal of condition 
5 (and the variation of 2 and 3), this would very clearly be outweighed by the significant social 
benefits associated with the delivery of four family homes.   

END 

 

Tim Robinson B.Eng Civ.Eng (Hons) MCIHT 

Road Safety Audits Ltd 

20th July 2026 
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Appendices 
Appendix 1 – Aerial Photographs of the site 
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Appendix 2 – Horsa Close and Wragby Grange Appeal Decisions 
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Appendix 3 – Accident Report 
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Appendix 4 – Probability calculations from Microsoft 365 Copilot 
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Appendix 5 – HMO Licence 
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Appendix 6 – Suggested amended conditions 

 

2) The development hereby permitted shall be carried out in general accordance with drawing 
nos:  (Architect in insert new plan no. here plus any other plans that are relevant from the 

original permission) 

3) Prior to first occupation of the dwellings, the areas indicated on plan no. (insert new access 
plan here) shall be surfaced and drained in accordance with a scheme that has first been 

submitted to and approved in writing by the Local Planning Authority. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


