
 
06 August 2026 
 
For the attention of: Elenya Jackson, Case Officer 
Planning and Development Service 
Kirklees Metropolitan Borough Council 
PO Box 1720, Huddersfield, HD1 9EL 
Sent via email: Elenya.jackson@kirklees.gov.uk ; dc.admin@kirklees.gov.uk ;       
CC mathias.franklin@kirklees.gov.uk 

RE: PLANNING APPLICATION 2026/91923. LAND TO THE REAR OF ST LUKE'S, 
BIERLEY MARSH, EAST BIERLEY, BD4 6PL - CHALLENGE TO VALIDITY OF 
SUBMITTED CERTIFICATE OF OWNERSHIP (CERTIFICATE A), INCORRECT LAND 
CATEGORISATION, AND PROCEDURAL BAR TO DETERMINATION 

Dear Ms Jackson 

I am writing about the ownership certificate submitted with the above application. I am 

raising this matter urgently to help ensure the Council is not placed at risk of inadvertently 

processing an application that is procedurally invalid, and to protect the Council's own 

registered common land from being wrongly encroached upon. 

Please take this letter as a formal objection to application 2026/91923, see grounds, 

points 1-5 below, and please publish this representation in full, in accordance with your 

published privacy notice, redacting only my personal contact details. 

Background 

This application is a Sec 73 variation to upheld application 2020/94345.  A further 

application 2025/91001 (undecided) has been submitted to discharge details reserved by 

Condition 5 (access re-surface) on previous permission 2020/94345.  Whilst Condition 5 

remains undischarged, these works are shown on the developers’ proposals, as plan 

MCB-24-018, the technical aspects of which were accepted as application 2024/93226.  

Noted that the Planning Inspector, in his Appeal Decision (Appeal Ref: 

APP/Z4718/W/21/3289729), stated that “The appellant would have to apply under the 

Commons Act 2006 either to carry out works on the common land or to exchange land, 
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that is to provide another area to become common land to replace common land they 

used as part of the development”.  Application 2020/94345, the original planning 

application retains full legal standing and the approved red line boundary, as plan 

19.157.101, associated with the application, encompasses the works over Kirklees 

owned common land : 

 

Extract from Red Line Plan 19.157.101 

(green line added to plan shows northern extent of title (absolute) YY145358 land) 



These matters were further referred to in the email:

 

It is also the case that Bierley Marsh, and part of the verge, defined by the 1965 Common 

Land registration Plan for CL222 and title WYK813938, see below, remain unregistered 

and under the Ad medium filum presumption, fronting property and landowners 

(Thornfield, St Luke’s and Kirklees) enjoy ownership of the subsoil, to the center line of 

Bierley Marsh along their frontages: 

 

Extract from Common Land Registration Plan for CL222 (Registered land, YY145358 

added) 



 

Title Plan for common land, title WYK813938, owned by Kirklees (title YY145358 added) 

 

Resurfacing plan, technical details approved- application 2024/93226, showing work over 
common land 



It is further noted that up to his death in 2018, the land currently being developed was 
used for growing cut flowers and vegetables.  In planning terms classified as agricultural 
(specifically horticulture and market gardening). 

 

Grounds for my Objection: 

 

1. Incorrect ownership certificate and agricultural land declaration. 

Below are abstracts from the application – Ownership Certificate and agricultural Land 

Declaration. 

 

Based on the above evidence these declarations would appear incorrect. 

Given the Council's own confirmed ownership of the registered common land at [title 

number WYK813938 / CL222] , which falls within the red line boundary of application 

2020/94345, Certificate A appears factually invalid. The red line also extends over 

unregistered land subject to the Ad medium filum presumption that ownership of an 

adjoining road or track extends to its center line), which further undermines the 

certification. 

2. This is a procedural bar, not a matter of opinion 

Further to Section 65/66 of the Town and Country Planning Act 1990 and the associated 

certification requirements, I question whether, or not, the Council is legally barred from 

validating or determining this application.  



3. The Council's own records already confirm this 

The Council's Freedom of Information response [FOI reference 42496] confirms that 

Kirklees has no record of the developer’s access rights over parts of the land in question. 

This is the Council's own data, not conjecture, and it stands as evidence unless and until 

the applicant produces explicit conveyance documents that formally rebut it.    

 

Furthermore, I refer to comment: 

 

4. Conclusion  

Given the above, I ask that the Council: 

1. Treat the application as procedurally invalid, or 

2. Require the applicant to produce explicit conveyance documents proving their 

claimed ownership of the land in question, sufficient to rebut the Council's own 

registered title and FOI findings; 

3. Require the applicant to serve a correct Certificate (B, C or D, as appropriate) 

naming all affected owners, including the Council, before the application is validated 

or determined 



I have set out separate observations on the planning merits of the application (including 

heritage matters) in a separate letter, so that this procedural, ownership-certificate issue 

is not lost among them, however below I refer to further matters associated with the parts 

of common land and the public footpath SPE 6-20/30, affected by this application. 

 

5 Further Comment on Associated Matters 

For the record, and in as much as it applies to this application, I have also written 

separately regarding the undischarged Condition 5 of the main application, 2020/94345. I 

have referred to a “Lock Box” dilemma; where it has been stated that planning and 

common land law are "wholly separate", while technically distinct statutes, the previous 

Section 73 application/decision, 2024/93227, has now inextricably interlocked them. 

Under the varied Condition 5, the completion of an access and resurfacing scheme over 

Bierley Marsh, part of registered common land CL222, is now a strict condition precedent 

to the lawful occupation of the dwellings. 

As far as I am aware no Section 38 consent under the Commons Act 2006 has been 

obtained for these restricted works, or section 16 matters addressed. The Inspector 

explicitly warned that planning permission "would not override" this statutory requirement. 

This creates an irreconcilable legal dilemma: If the developer carries out the resurfacing 

over the common without Section 38 consent, the works risk being a criminal offence and 

subject to enforcement under the Commons Act 2006. If the works are not carried out, 

Condition 5 cannot be complied with, and any occupation of the dwellings would be in 

direct breach of planning control. 

A further hurdle exists; the restrictive covenant contained in title WYK813938 provides an 

additional, independent layer of protection for the common land at Bierley Marsh 

(CL222), separate from its statutory common land status. Registered against the land 

known as "The Green," it requires the land to be laid out and preserved as a green and 

prohibits any building, or appropriation for any purpose other than as a green. This 

covenant operates independently of the Commons Act 2006 consent regime and the 

Local Government Act 1972 appropriation limits. 



It is also the case where the developer is unable to prove his vehicular access rights over 

SPE 6-20/30, the titles associated with any new properties may be exposed to challenge. 

I would be grateful for your written acknowledgement of this letter and display it in full on 

the Kirklees Planning Portal. 

 

Yours sincerely, 


